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Preteas OH Piuelk~ C~- 
Order on Petition for Declaratory Order 

102 FERC ¶ 61,333 (2003) 

Proteus Oil Pipeline Company, L.LC. (Proteus Company) filed a petition for a 
declaratory order, requesting author/zation to act as a contract carrier, hold open seasons, 
enter into long-term mmsportation contracts reflecting contract carriage principles, give 
those contracts precedence i .  allocation capacity, and cona-act on a first-come, first- 
served basis for capacity that remained available after the close of  the open season. The 
issue presented in this case was whether an oil pipeline subject to the anti-discrimination 
provisions of Section 5 of the Out~ Contine|~tal Shelf Lauds Act (OCSLA) may operate 
as a contract carrigr,/.e, hold an open season for the propose of entering into lons-tonn 
contract& give those conlaacts prefere~,e in allocating capacity, and contract on a first- 
come, fu~t-served basis for remaining capacity. Spedfically, Proteus sought assurances 
that it would not he required to allocate capacity on a common carrier, pro ram basis. 

As the issue with regard to oil pipelines was one of first impression for the 
Commism'mh Proteus Company relied heavily on the Commission's prior intet~etafions 
of Section 5 of the OCSLA as it related to gas pipelines. Proteus Company stated that the 
Commiesion had Wevioualy held that "it [could] end should implement the 
nmgliscriminatow access mandate in Section 5 of the OCSLA without generically 
imposing by rule, apro ram allocation scheme on all OCS pipelines," and it had the 
authority to permit contract ~ ' r iase  in implemeating that nom/iscriminam~ access 
mandate. O_ntemretafion o£ and ~ o n s  Under. Section 5 of the Outer Continental 
Shelf Lauds Act (OCSLA) Govm'nina Trammortafion of Natural Gas by Interstate Gas 
Pinelines on the Outer Continental Shel£ Order No. 509, FERC Stats. & Regs. [Regs. 
Preambles, 1986-1990] ¶ 30,842 (1988). Proteus Company also stated that in Bomto 
Piv¢ Line Co. 61 FERC ¶ 61,050 (1992), the Commission held that Order 509's analysis 
regarding the OCSLA's anti-discrimination provisions applies equally to oil pipelines and 
naa  gas pipelines. 

Protmm Company also relied on public policy arguments, h claimed that its 
proposal would benefit the public interest because it would allow it to raise sufficient 
funds to develop the deepwater Gulf of  Mexim for oil production. 

The Commission found thet Proteus Compeny's proposal was aupported by 
pt-ecede~ the Commission also found Proteus Company's public policy arguments 
mmpellin~ The p~ifion for dcche'atory order w u  gnmted. 
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COMM4~PINION-ORDER, 102 FERC 161,333, Proteus Oil Pipeline Company, LLC, Docket No. OR03-3-000, 
(Mamh 27, 2003) 

¢) 2005, CCH INCORPORATED. All Rights Reserved. A WoltersKluwer Company 

Proteus Oil Pipeline Company, LLC, Docket No. OR03-3-000 

[62,132] 

['161,333] 

Proteus OII Pipeline Company, LLC, Docket No. OR03-3-000 

Order on Petition for Declaratory Order 

(Issued March 27, 2003) 

Before Commleslonem: Pat Wood, III, Chairman; William L Masse,/, and Nora Mead Brownatl. 

1. On December 6, 2002, Proteus Oil Pipaane Company, LLC (Proteus Company) filed a petition for 
deoiaratory order. Proteus is pienning to construct an oil pipeline system (Pmtous System) to provide 
transportation horn the despwater Guff of Mexico to a receiving facility on the Outer Continental Shelf (OCS). The 
isr~Je presented is whether an oil pipeline subject to the anti-discrimination provisions of Section 5 of the Outer 
Continental Shelf Lands Act (OCSLA/may operate as a contract carder. Pmtsus Company requests 
authorization to function as a contract ca'her, hold 

[62,133] 

an open season, enter into Iong-tsrm transportation contracts reflecting contract carriage pdncildeS, give those 
contracts precedence in allocating capacity, and contract on a first-come, first-served basis for capacity that 
remains available after the open season closes. For the reasons discussed below, the Commission grants 
Pmffius Company's petition. This order is in the public internist because it will enable Proteus Company to provide 
open and nondiscdminat~f access to its tmnspodatlon system that will both permit and encourage optimal 
development of oil pnxlu~on in the despwat~" Gulf of Mexico. 

Filctua/Bac/r~mund 

2. The Proteus System is owned by Proteus Company, which is comlxised of Matdi Gres T r a n s ~  
System Inc. (Mardi Gras) (a subsidimy of BP America, Inc.) (75%) and ExxonMobll Pipeline Company (25%). 

3. The Proteus System is designed to transport oil from deepwater producffon facilities in the Mississippi 
Canyon and Atwater Valley areas of the deeFatater Gulf of Mexloo to a recoiving facility at South Pess Block 89 
(SP89). The Proteus System will commence at a sub-sea connec~on to the Thunder Home floa~ng production 
facility (Thunder Home Facility), which facility will be located in the Mississippi Canyon area at a water depth in 
excess of 6,000 feel From the Thunder Horse Facility the Proteus System's deepwa~- 24-inch diameter Irunklk~ 
will extend for approximamiy 9 miles and then expand to a 28-inch diameter p/petlne for the remaining distance of 
approximately 62 miles to a platform to be owned by Proteus Company located at SP89. The terminus of the 
Proteus System is at SP89, which will be in appmxWnaMiy 400 Met of warm and will be designed with future 
expansion capabilities. At SP89 the Proteus System will connect to an oil pipeline system to be ¢onsmx:ted and 
owned by Endymion Oil Pipeline Company, LLC. The Endymion Pipeline will transport oil from SP89 to LOOP 
LLC's storage terminal near Clove,y, Louisiana. It is anticipated to commence sendco in 2005 and wilt esn,,e 
areas of the deepwater Guff of Mexico that at this time have little or no available tmnspertation capacity on 
exist~tg oil pipelines. 

h b e cchc e c b  h g h  e 
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4. Initial production to be transported on the Proteus System is expected to come from the Thunder Horse field, 
which is scheduled to commence production in 2005 and is reported to be the largest producing field in the Guff of 
Mexico. The Thunder Horse Facility will be the largest semi-submersible producing/drilling unit in the world. In 
addition to Thunder Horse, Proteus Company anticipates that other oil fields yet to be discovered or deveJoped 
could utilize the Proteus System. Based on the large number of active leases, existing producing fields, and 
leases with Exploration Plans and Development Operations Coordinetten Documents filed with the Minerals 
Management Service (MMS), it appears that the Mississippi Canyon and Atwater Valley areas will be a prolific 
supply basin. 

5. The Proteus System has been sized to serve not only the curmnt/y identified tranaporta~on requirements of 
the estimated proven reserves from the Thunder Horse field, but also future discoveries in the Mississippi Canyon 
and Atwater Valley areas of the deepwater Gulf of Mexico. Given these considerations, the Proteus System will 
be built to cam/the maximum capacity that is technologically feasible with currently existing equipment. The 
Proteus System is designed to transport approximately 420,000 barrels of oil per day, and with the edd~don of 
pumps at SP89 the capacity can be increased to approximately 580,000 barrels of oil per day. The Proteus 
System wil be one of the largest-diameter pipelines for ~ water depth in the world. 

6. Proteus Company will install two sub-ssa access connection facilities on the Proteus System to allow future 
production fac~lifie~ to connect to the Proteus System. One sub-sea access connection facility will be placed at a 
water depth of more than 5,000 feet, and the other sub-sea connection facility will be placed at a water depth of 
more than 4,000 feel V~hout these sub-sea access connec0on facilities fotum access would be limited to the 
exlafieg production facilities at the extremity of the Proteus System since hot tap techniques at these water depths 
have yat to be developed. 

7. The Proteus System, the Thunder Home production field, and the Thunder Horse Facility am among 
investments of more than $8 billion in the deepwater Gulf of Mexico being made by Mardi Gras, its producing 
affiliate, BP Explorat~n & Production, Inc., and their reapec~ve asset co- owners. The Proteus System alone is 
expected to cost in excess of $175 million. 

8. An investment of this magnitude is the result of Proteus Company's affiliation with the Thunder Horse 
producers, which allowed it to secure commitments for the t r a n s ~  of production from the Thunder Horse 
field for the life of that field. However, the Proteus System will need to attract producers of fields in addition to the 
Thunder Horse field to reach its full potential, and to encourage the Proteus Company inveators and others to 
make investments in the deepwater Gulf of Mexico pipelines in the future. The deigned incremental capacity in 
the early life of ttm Proteus System and the freed capacity as the Thunder Horse field declines will provide the 
Proteus System with the necessary t r a n ~  capacity to provide sendce to development projects in the 
M t s a l s ~  Canyon and Atwater Valley deepwater areas, as well as beyond. 

PeUtk)n for Declaratory Order 

Introduction 

9. Proteus Company asks the Commission to authorize the Proteus System to function as a contract cemer, 
hold an open season, enter into long-term transportation contracts reflecting con 

[62,134] 

b-act cemage principles, give those contracts precedence in allocating capacity, and contract on a f~st-come, first- 
served ba~s for capacity that remains available after the open season cioses. Proteus Company intends to hold a 
formal open season in which it would offer tim1 life of lease contracts for transportation sendce on a non- 
discriminatory basis, based on projected production profiles. The open season process for the Proteus System 
would be patterned on the open season process utilized by jurisdictional interstate natural gas pipelines. Capacity 

remains available after the open season cicoes would be made available on a first-come, flnJt-served besis. 
The capacity priorities on the Proteus System would be consistent with these conb-actual c o m ~ .  

h b e cchc e c b  h g h  e 
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10. The long-term transportation contracts proposed by Proteus Company would provide that when a shipper 
under conbact is faced with short- term upswings in producSon regarding dedicated acreage, the shipper would 
be able ~o secure transportation for ttmse additional volumes at the contractual tariff rote, provided there is 
capacity availab4e on the Proteus System -capacity that could be available either as a result of uncontracted 
long-term capacity or short-term production cutbacks from other shippers. 

Jur isdict ional  and Procedural  Issues 

11. Proteus Company states that the Proteus System will transport oil from the Thunder Horse Facility to a 
receiving facility at SP89. Proteus Company states that the Proteus System's origin and destination points are in 
the OCS. Proteus Company states that the Commission has held that the OCS does not come within the ICA's 
judsdic0onal language and, thus, the ICA "does not expressly cover pipelines bansportJng oil solely on or across 
the OCS. "2 

12. Proteus Company states that conslderat~ of a petition for declaratory order is within the Commission's 
discretion. 3 Proteus Company states that Section 554{e) of the Administrative Procedure Act provides that an 
agency in its sound discretion may issue a declaratory order to terminate a controversy or remove uncertainty. * 
Proteus Company states that specifically with regard to the anU-disorimlnation provi~ns of the OCSLA, the 
federal courts characterized the Commission's granting of a petffion for decJarato~ order in order ~o enforce 
Sections 1334(e) and 1334(f)(1XA) as a "remedy" within the scope of Commimon's discretionary power.~ 

13. Proteus Company states that Commission pncedeflt supports use of the declaratory order mechanism for 
advance approval to confer certainty where uncertainty would otherwise persist with respect to oil pipelines to be 
conslnJcted. Proteus Company states that the Comnds~on has employed this regulatory tool in several similar 
cases involving the need for regulatory cer~nty for proposed constn~on of pipeline facilities and should do so 
here. e 

I n t l ~  o f  Sect/on 5 o~em OCSLA 

14. Proteus Company states that it filed its petl~n in order to negate any potential that the Proteus System 
might be required to allocate on a common-canter, pro rata basis due to the nondiscrimination language of 
Section 5(e) of the OCSLA, 43 U.S.C, § 1 3 , ~ ,  which requires transportation in such proportionate amounts as 
the Federal Eneq]y Regulatory Commission may determine to be reasonable. Proteus Company states that 
sJighUy different language prohlb~ng dlscrimlnabon appears in Section 5(f) of the OCSLA, 43 U . ~ . _ C . ~  
(A), although it does not specifically refer to "proportionate" takings. 

15. Proteus Company states that in Order No. 509 ~' the Commission detemdned that it was not required to and 
would not require interstate gas pipelines to prorate capacity. Instead it would allow shippers with firm contrads to 
have precedsflce over shlppem without flnln contracts. Proteus Company statee that the Commission held that: 
(1) "it can and should iml~ement the nondiscdmJnato~ access mandm in Section 5 of the OCSLA without 
gefledcaUy Impo~ng, by rule, a pro rata allocation scheme on all OCS pipelines," and (2) it has authority to permit 
contract canri~e in implementing the n o n d ~  access mandate of Sec~n 5 of the OCSLAfl 

16. Pro~us statss that it is the ICA -not the OCSLA --which imposes a common carrier ~ ~ ~1 
pipelines and thus subjects them to ixorabo~llng. Since the ICA is not applicable in this instance, there is no legal 
requirement that a new oil plpe6ne should be less an ted  to contract carriage than a new gas pipeline. 
Accordingly, the Commlssio~'s determination in Order No. 509 that 

is2,1ssJ 

pro rata allocation is not required and that contract carriage and capacity allocation based on contractual 
enblkunents are permis~ble under the OCSLA applies equa~ to oil and gas pipelines subject to the OCSLA. 

17. Proteus Company states that the Commission in Bonito P~e/Jne stated, "there is nothing in the legiskltive 

h b e cchc • c b  h g h  e 
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history of the OCSLA that persuades us that the nondiscrimination provisions of that act were intended to apply 
to OII pipelines in a different fashion than they apply to natural gas pipelines. "g The Commission in Bonito further 
stated that Q _ ~ _ _ l ~ ' s  analys~s regarding the OCSLA's anti-discrimination provisions appi=es with equal force 
to OCS oil pipelines. 10 

Public Policy Arguments 

18. Proteus Company states that investing in deepwater production facilities in the Mississippi Canyon and 
Atwater Valley despwater Gulf of Mexico areas, and eL~ewhera, entails substantial risk, which discourages 
production and development projects. Proteus Company asserts that contract carriage can significantly reduce 
much of this dsk, thus promol/ng deepwato¢ deve~oment. 

19. Proteus Company submits that its proposal for contract canJage meets the transportation security needs of 
both initial t'mld developers and prospeclwe subsequent flekl developers looking for transportation, thus 
encouraging development of ixoduc0on in the deepwater Gulf of Mexico. Due to its massive investment In the 
Proteus System, It is ImperaUve to Proteus Company that the Mississippi Canyon and Atwator Valley areas be 
developed so that the Proteus System will be fully utilized. Accordingly, Proteus Company argues that the large 
i n ~ t  in the ~ System has sent the signal to producers that the Proteus System has every incecCdve to 
provide reliable transportation service. 

20. Proteus Company contends that insucudty in the availability of transportation for a field's producbon 
the downek:le risk of an investment in deepwater wodtctJon facilities and discourages investment. 

Proteus submits that contract carriage aleviatos this risk by providing security of t]'ansporfatton for the life of the 
lease to field ownera contracting with the ~ System. In conb'ast,/:~o rata allocabon would not pcovide 
security of transportebon, since under pro rata allocation latesomers for a fully subscribed pipeline system have 
the potential to push existing shipper volumes off the pipeline. Accordingly, Proteus Com~ny argues that the 
likely results of pro rata allocation will be that (1) cedain investments in development of the deepwafar Gulf of 
Mexico will not be undertaken; and (2) common carriage will create incentives for wasteful overbuilding of 
Vanspodation facilities as insurance against being pushed off the Proteus System due to prorationing 

21. Proteus Company states that the Proteus Systern will be built to the maximum size that is technologically 
faa~ble with currently existing equipment, thereby =king edvenfage of economies of sca~ in pipeline 
coflstmction. Proteus Company points out that importantly, the Proteus System is being designed to provide for 
sub-sea c o a n e ¢ ~  facili~es in order to allow future sources of pmduc~on to connect to the ProWus System. 

22. Proteus Company submits that firm contract carriage will encourage all shippers to take advantage of the 
economies of scale inherent in the Proteus System befora shippers choose to build additional field-specific 
deepwater I~Pelines. Proteus Company contends that contract cardage ensures efficient utilization of the Proteus 
System and avoids wasteful dupl,cation of facilities. Proteus Company states that maximum use of the Proteus 
System is also encouraged by the fact that the firm t r a n s ~ n  contracts will provide flexibility for a shipper to 
secure shipment of additional volumes flom dedicated acreage at the contractual tariff rate, when capacity is 
available. 

23. Proteus Company submits that under the contract carriage proposal, until the Proteus System is full, the 
economy'=; needs are being met with the exJstlng plp(dine infrastructure. At the time the Proteus System begins to 
fill up, the contract cardage arrangement will send the signal that additional pipeline capacity needs to be built. 
Under the pro rata aJidcation, on the other hand, the signal to build additional pipelines gets sent too early (e.g., 
due to the prospect of prorationing, producers consb'uct pipelines to serve their ~ fields as insurance 
against being pushed offthe Pmtous System rather than utilize the exit ing and available Pmtous System), ortoo 
late (e.g., due to proratloaing, producers that invested in oil field developments in reliance upon shipment on the 
Proteus System find their oil producOon shut out from transporfa~on when latecomer shippe~ to the Proteus 
System bump such eadler producers' production offthe pipeline), making the pro rata alternative for organizing 
deepwator pipeline systems a more costly one to the nation's economy. 

24. Proteus Company states that contract cardage will provide Proteus Company with the essumnce that the 
Proteus System will be fully utilized, ~us furnishing Proteus Company with appropdato incentives to build and 
expand ~ both current and potential future volumes (including known developments and anticipated future 

h b e cchc e cb  h g h  e 
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developments) in mind. According to Proteus Company, building pipelines with prudent quanl~tJes of additional 
capacity, as Proteus Company plans to do, maximizes the use of the bansporta 

[62,136] 

tJon system's resources, as the available capacity will force the company to compete for tmnsportabon contracts 
for newly developed fields (such as in Proteus Company's case, fields to be developed in the Mis~ssippi Canyon 
and Atwater Valley areas). 

25. Proteus Company argues that pro rata allocation would provide a latecomer shipper who seeks shipment 
on a pipeline that is fully subscribed ~ the opportunity to "frse-dde" on the initial investment and risk-taking of 
earlier shippers who contracted to use the pipeline system. Proteus Company contends that access to an a/ready- 
built common carriage system is an a ~  option for a latecomefs transportetton needs, as the latecomer 
knows that it can ship some, if not all, of its production by bumping woduct~n cummtly being shipoed by eadie" 
shippers. 

26. Proteus Company argues that while this "bumping" option is atlmctJve to a latecomer, it imposes costs and 
risks on shippers already utilizing a system like the Proteus System, thus discouraging development of the 
deepwater Guff of Mexico. Given that the latecomer is the marginal buyer of tmnspollabon services, it is 
appropriate that the latecomer, not the eadler shippers, (1) bear the risk of a lack of tmnsporta'don on the Proteus 
System should the Proteus System become fully subscribed and (2) consequantly, bear the burden of 
conrdinatJng the construction of a new pipeline system that wMI serve the transportation needs of the istecomer's 
field and other letecomers' fields that will require a new pipeline system if the Proteus System is fully sul0ocribed. 

,, qu t for 

27. As part of their planning for initial ixoduclJon when the Proteus System commences service in 2005 (as 
curnmt/y scheduled), Proteus Company and the shippers to be served by the Proteus ~ at start-up would 
like to have in place tmrmportebon agreements refiedmg contract carnage pdndples and be confident that those 
agreements are mutually binding and enforoeab~. Proteus Company states that the uncertainty regarding the 
applicability of contract cardage makes this Impoedbie. Moreover, in orde- for the Proteus System to be fully 
utl~ed, Proteus Company must obtain future transportet~on commitments hom cunent and pmspaclNa producers 
in the applicabla arees, who am at this tJrne assessing: (1) whather thsy shoukl pursue devetol~mant of oil field 
production opportuni~es in the applicable dsepwater Guff of Mexico areas; (2) whether the Proteus System wig be 
abie to meet their requirements for transportation of produdion; and (3) whether they must constn.ct thor own 
isolated oil pipelines to ~ t t~ r  peoducgon fmlds. Accordingly, Proteus Company requests that the Commission 
issue an expedited decision on this petition no later than the end of March 2003. 

Pub//c No~e  a n d / n l m ' v l n b ~  

28. Pub,c nottca of the filing was Issued on Decomber 13, 2002. Inten~ntlons and profeats were due by 
January 10, 2003. Punmant to Rule 214 ( ~  (2001)), all tmnely filed ~ to Intenlene and any 
rno~o~ to intervene out-of-time filed before the issuance date of this order are granted. Granting late intervent~ 
at this stage of the Wocaeding will not disrupt the pe0ceedmg c¢ piace additional b u ~  ~ e ~  ~ .  ~ 
~ or commonte were flied. 

D / I c m  

29. At the outset, the Comrnlesk~ finds that Proteus Company's pa61Jon is appropriately analyzed under the 
OCSLA rather than the ICA s~nce the Commission has found that "[i]t is ck)ar that the ICA does not expcess~ 
cover pipelines tmnspo~ng c,1 solely on or across the OCS."!~ 

30. Section 554(c) of the Administrative Procedure Act provides that an agency in its sound disomt~n may 

h b e cchc e c b  h g h  e 
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issue a declaratory order to terminate a contmverey or remove uncertainty.~2 Rule 207 of the Commission's 
Rules of Practice and Procedure provides that a person must file a petition when seeking a declaratory order. 13 
The rule dces not include any requirement that a person have "standing" before filing a be "tdJon for a declaratory 
order. Thus, whether to consider providing declaratory relief under this provision is discretionary with the 
Commission. ~4 

31. The Commission finds, in the exercise of its discretion, that, as a general matter, in order to provide 
definitive guidance for all interested parties, it would be appropriate to address the issues raised by Proteus 
Company in the context of a declaratory order proceeding. It is better to address these issues in advance of an 
actual tariff filing rather than to defer until the rate firing is made, when the decisionmeking process would be 
constrained by the deadlines inherent in the statutory filing procedures. The public interest is better sen~d by a 
review ofthe issues presented before a filing to put the rates Into effect. Further, because oftbe importance of 
developing oil preductJon in the deepwatsr Gulf of Mexico to the nation's economy, and the magnitude of the 
financial commitments that will be made by the Proteus Company, the Commission finds that it is appropdate to 
exercise its discretion to provide declaratory relief in order to provide certainty to Proteus Company and all other 
interested parties. 

32. Wether an oil pipeline subject to the anti- discrimination provisions of Section 5 of the OCSLA may 
operate as a contract carrier is an issue 

[82,137] 

of fimt Impressk~ for the Commission. However, the Commission finds that an analysis of the relevant cases 
interpcedJng SecUon 5 of the OCSLA supports the relief requested by Proteus Company. Sec~on 5(e) of the 
OCSLA gives the C o m w  certain rasponsibllflJas on the OCS by providing that every right-of-way on the 
OCS be granted: 

[U]pen the express condition that oll or gas pipelines shall transport or purchase without discrimination, oil or 
natural gas, produced trom submerged lands o¢ outer Continental Shelf lends in the vicinity of the pipelines in 
such proportionate amounts as the Federal Energy Regulato~ Commission, in co~lsultation with the Secmtery of 
Energy, may, after a fun hearing with due notice thereof to the interested part~,  determine to be reasonable, 
taking into ecceunL among other things, ~ and the prevention of waste. 

Further, Section 5(t) of the OCSLA statas in pprt 

(t)(1) Except as provided in Paragraph (2) eve~/permit, license, easemenL right-of-way, or other grant of 
authority fo- the transportation by pipelina on or across the outer Continental She~f of oil or gas shall require that 
the pipetina be operated in accordance with the following compebttve principals: 

(A) The pipeline must provide open and nondiscdminatoq access to both owner and nonowner shippers. 

33. In O r ~  ~ .  509, which intaq)reted Sectk~ 5 of the OCSLA and issued regulations with respect to natural 
gas pipelines, the Commission found that pro rata allocation was not required for natural gas pipelines in the 
OCS The order stated: 

IT]he Commimdon has conduded that it can and should implement the nondiscriminatory access mandate in 
Section 5 of the OCSLA without genericaly imposing, by rule, a pro rata alloceOon scheme on all OCS pipelines. 
We believe that it may well be peasJble to remedy the problems of access on the OCS through less sweeping 
regulatory access, as discussed below. If, however, access problems on the OCS cent~lue to exist as OCS 
pipelinas impiement the requirements of this rule, the Commlmon will not hesitate to consider pro rata allocation 
of cepec~y on a cese-spe~c basis, taking into account the specific factual context in which suctn problems 
adse.l~ 

34. In Or~r  No. 5~ ,  the Commission recognized that the language of Section 5(f) was different than that in 
Sec~on 5(e). The C o ~  stated that it could not implement Section 5 of the OCSLA as if the adol~don of the 
"open and nondiscriminatory access" language in Section (f) added nothing to the general nondiscrimination 
provisions of Section 5(e). The Commission found flint the open-acceas requirement of Section 5(t) was satisfied 
by the Commission Issuing blanket certificates to OCS gas pipoiinas that contsmed a nondiscriminatory access 

h b e cchc e c b  hgh  e 
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provision that was the same as the condition imposed on onshore pipelines through ~_e_r _Nos. 43~ and 500. 
The order also recognized that Section 50) also did not require pro rata allocation. The Commieston cited the 
Attorney Generars comments which stated: 

While the FERC's authority to determine what "proportionate amounts" of gas must be transported is broad 
enough to allow the FERC to require proraticn, it does not necessarily mean that pmral~on is required by Section 
5(e) in all cases. To the contra~, the debate on Section 5(f), which was added in 1978, indicates that both 
prorat~n and flint-come, first-served were considered to be possible means of allocation under the statute. See, 
e.g., 123 Cong. Ran. $23, 257 (July 15, 1977) (statements of Sen. McClum and Sen. Johnston). The Department 
thus believes the FERC's authority is broad enough to require proration of capacity on OCS pipeflnes, but such 
allocabon system is not compelled by the statute. 16 

This Interpmtatio~ of Section 5 of the OCSLA applies to oil pipelines in the OCS. In Bonito P~ae Une Company, 
61 FERC ~81.050. at a. 61,221 (1992) the Commission deten'ntned "that there is nothing in the legislative history 
of the OCSLA that persuades us that the nondiscrimination p¢ovisions of that act were intended to apply to oll 
pipelines in a different fashion than they apply to natural gas pipelines." 

35. The Commission finds that Proteus Company's contract carriage propos~ is supported by applicable legal 
prsoedenL In addition, the Commission finds that granting Proteus Company's petition is appropriate for a number 
of public policy masons. As Proteus points out, the deepwater Gulf of Mexico is potentially a significant source of 
oil productk)n. However, because of the technology required to devek~p production and pipelines in this Iocatton, 
significant investments am required. Producers and pipelines are unlikely to make finandal commitments without 
adequate assurance that their investments can be recouped. In the ~ ' s  view, contract cariiaga wi~ 
provide this assurance. Proteus Company wgl be guaranteed that cadain supp4iss of oil wgl be shipped on its 
p~l~ine er~l produce~ will have the security of knowing that ffmy have an outJat for tJ~ir p ~ u ~ .  ~ 
Commission further believe~ that Promus Company's conb'act cafltage p ~ l  along with its intention to I~ik:l its 
pipeJine up to the capacity technologically fe~dbta to m order to accommodate future production will send the 
appropdate economic =gnals to encourage development in the d e e ~ r  Guff of Mexico. 

 s2,138] 

38. The Commission's issuance ofa deckntory order in this proceeding is based on the facts and 
ctrcumldancas preasnted by the petition. If any of the facts suppocfing this pe~fion were to change stgniflcantJy, 
Proteus Company should make a filing with ffm Commiuk~ to datermine wheU~r the ruling here would still be 
applicable. Moreover, the issuance ofa dec~ratory order here does not relieve the Commission of its 
msponsibl/ity under Section 5 of the OCSLA to investigate c~aims of dlschminatoo/behavior made in a future 
complaint. In the event the Commission found that Proteus Company was engaging in discriminatory conduct in 
the future, the Commission would have the authority under Section 5 of the OCSLA and ~ No.5~ to impo~m 
the approprtate remedies. 

The CommOn.on onsets: 

Proteus Company's petition for d e c ~  order is granted, as discussed in the body of this order. 

43 U.S.C. §1334(e~fi (2002). 

2 C/~ng, Bo~/~o ~ LJ~ Co., 61 FERC !181.050. at D. 61.221 (1992); Oxy P/pe/ine, Inc., 
. 1 ~  (1992). See a/so U/tramar, Inc. v. GaWota Term/ha/Co., 80 FERC q181.201, at D. 61,810 (1997). 

3 C#/ng, Expm~ P/pe/Ine Pertnetah/p, 76 FERC q1161.245, at e. 62.253 (1996); Ph//I/ps Petroieum Co. and 
Marathon O# Co., 58 FERC qg81290, at e. 61.932 (1992). 

"~ Citing, Express P~pellne Partnership, 76 FERC at D. 62,253 (1996). 

5 Citing, Chevron U.S.A., Inc. v. FERC, 193 F. Supp. 2d 54, 72 (D.D.C. 2002); Shell Oil Co. v. FERC, 47 F.3d 
1186, 1200 (D.C. Cir. 1995); ICC v. American TruckingAs,~oc., Inc., 467 U.S. 354 (1984). 
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6 Citing Express Pipeline Partnership, 7_6__FERC_~61.245 (1996), ordsron reh'g, 77 FERC ~61,188 (1996); 
Colonial Pil;aline Co., 8~9_F~_R_C_~61,_09_5 (1999); P/antation Pipeline CO., 9 8 F ~ 1 . 2 1 9  (2002). 

7 Citing Interpretation of, and Regulations Under, Section 5 of the Outer Continental Shelf Lands Act (OCSLA) 
Governing Transportation of Natural Ges by Interstate Gas Pipelines on the Outer Continental Shelf,, FERC 
Statutes and Regulations, Regulabons Preambles July 1996-December 2000 ~ (December 9, 1998). 

e C/ting O r d ~  at pp. 31,272-3 and 31,279. 

9 C~ng Bor, ito Pipe Line Co., 61 FE_ RC I]61,050, at p. 61,221 (1992). 

1o I(1, at pp. 61,220-21. 

!t Boni~ Pipe Line Company, 61 F_E_R_C.~6J.050. at D. 61,221 (1992). 

t2 5 U,~,C. ~ (1988). 

13 18 C.F.R . § ~ , 5 ~  (2002) 

14 See, e.g.. Phiflips Petroleum Company and Marathon Oil Company, ~ FERC 1161.290 (1992); and Longhorn 
Partne~ P~pa#ne, ~ FF-J~ 'aS'L355 (1995). 

_t50n:ler No. 509 at p. 31,273. 

16 Order No. ~)9 at p. 31,282. 
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